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Transparency – LAP program – Mexico
Lucy Conger.  Oct. 6, 2012

Throughout September, the issue of transparency gained momentum and was the subject of many headlines and debates—both in civil society forums and in the congress. The transparency debate was defined by the initiatives launched by incoming president Enrique Peña Nieto (EPN) to reform IFAI and create an anti-corruption commission and the labor reform initiative sent by Pres. Felipe Calderón to congress. Civil society took a pro-active stance, organized forums and debated its positions on the EPN initiatives. The labor reform debate in congress became the stage for the debut of a coalition of the PRI (Pena Nieto) and PAN (Calderón) parties that secured passage of the initiative in the Chamber of Deputies; the bill must be debated in the Senate during October. (The initiatives are discussed in turn, below.)
IFAI celebrated its Transparency Week in mid-September. The event was well attended and gained attention because IFAI is at the center of one of the EPN proposals. However, because so much is at stake with the proposal—for constitutional autonomy, expansion of the mandate and augmenting the commissioners—the Transparency Week did not break any new ground. Nonetheless, CSO advocates felt that the topic of transparency has taken on a new shine in the current political context. (I sent  a report on the IFAI Transparency week separately; it is also included in the September monthly Annex sent previously.)
The imminent presidential transition set in motion a host of private sector presentations aimed at advancing policy proposals or information for the incoming administration. These events can legitimately be considered part of the transparency mix because they include specific transparency angles and/or monitoring of government performance and/or specific proposals for enhancing public information and transparency. These include: Monterrey Tec-EGAP presentation of the Focalized Transparency index to promote competitiveness of small and medium businesses (pymes);  CEESP (private sector think tank funded by a consortium of the biggest business chamgers) report on performance of government ministries, 2007-2012;  México Evalúa-IMCO presentation of “México Cómo Vamos,” an observatorio that groups together 40 economists to track economic performance and policy—and to be available to journalists and provide training to journalists. 
CSO dialogue with Pena Nieto transition team
Transparency CSOs are engaged in a dialogue with the members of the transition team responsible for transparency (led by Claudia Ruiz Massieu, a former PRI deputy), and one leading CSO reports that the dialogue has been positive; in fact, it is a pleasant surprise and the evolution of the discussion of substance over the past several weeks has been notable. The CSOs find the Pena Nieto staffers to be receptive to critiques of the proposals, they have tolerated the dialogue and have made corrections in the content of the proposal in accord with the suggestions from civil society. 
This dialogue is facilitated by the fact that the transparency CSOs are serious, technically capable, have technical proposals and, apparently, are recognized by the EPN team as groups with which a working relationship can be established. In the transition team, transparency and human rights are grouped together with the same leader, Claudia Ruiz Massieu, in charge. (It might be interesting, as a contrast, to know what is happening vis-à-vis a dialogue with human rights organizations. I have only heard sketchy reports that there is dialogue with citizen security groups.) Other members of the transition who are dialoguing on transparency are: Emilio Lozoya Austin (also coordinator of Foreign Relations), Aurelio Nuño Mayer (also coordinator of Education) and one other. PRI law-makers Arely Gómez and Francisco Arroyo are working with Ruiz Massieu on the FIAI proposal. (Note that another official is dedicated to outreach to civil society, Alma Carolina Viggiano Austria. She is the wife of the governor of Coahuila, Rubén Moreira, and a former federal deputy.)
Two CSO advocates say the dialogue advances smoothly. However, civil society people keep having the sensation that at some moment a roadblock will be hit, and the dialogue will freeze up. This sensation seems to me to come from knowledge of the PRI in the past; 70 years in power and little to speak of in the way of transparency.
One leading advocate tells me that the dialogue is certainly not the whole story. It is his belief that the transition team members leading the dialogue are not the power-brokers and therefore are not completely in the loop. The real operators—and the people who have seen the documents that will make up the proposals—are four legislators, led by the two PRI coordinators in the Chamber of Deputies (Manlio Fabio Beltrones) and Senate (Emilio Gamboa Patrón).
While there is a good tone and exchange between CSOs and the transition team, the legislative process gives more pause to advocates. The concerns are that when initiatives go before congress, the process and the personalities involved can create a final law that falls short of the desired result or even has a different sense from the original intentions. In negotiations to change one article, an important provision can be lost in another article. Technical issues can be lost in discussions of politics. For example, in the debate that will arise about the IFAI proposal, there will be discussion about whether IFAI should have the faculty to review and make final pronouncements on state-level transparency decisions and about whether IFAI should have the capacity to draw cases from states to it for review. Once on the floor of congress, this debate can become blurred by political considerations. Because of the number of technical issues that merit careful consideration in the context of the three EPN transparency proposals, it is not so favorable that three initiatives are being brought forth at approximately the same time. Ideally, each proposal should be reviewed well in turn.
Transparency Initiatives
The three EPN initiatives are: create an Anti-corruption Commission; make IFAI autonomous and expand its mandate and commissioners; and make transparent the contracting of government publicity.
In the view of some skeptical advocates, these proposals were launched out of necessity, to gain legitimacy for the incoming administration. In this view, the measures and institutions created will create a simulation of transparency and democracy. Others who take a more positive view of the possibilities in the initiatives believe that transparency is advancing but that accountability remains a large void. 

The Anti-Corruption Commission: As noted, details about the final form of this proposal are not known. The information describing it on the Pena Nieto webpage is succinct: 
“Como me comprometí el primer día de mi campaña, una de las grandes prioridades de mi gobierno será crear la Comisión Nacional Anticorrupción, que será un órgano con autonomía Constitucional que tenga la facultad de investigar y sancionar actos de corrupción de los tres niveles de gobierno y de los tres poderes de la Unión, a partir de denuncias ciudadanas.”
This proposal by Pena Nieto is not known in detail. No one has received a written document describing the proposal, civil society organizations report. In the opinion of transparency advocates, were a commission the solution, it would have been proposed a long time ago. 
In fact, the Senate passed with a wide majority a proposal for an anti-corruption agency a long time ago. However, that proposal never became law because the legislation did not get through the Chamber of Deputies.
The Pena Nieto proposal is clear about abolishing the Secretaría de Función Pública, a ministry created to act as a comptroller. It is widely agreed that the SFP has not been effective; however, civil society considers it controversial to eliminate the ministry
Some skeptics among advocates believe the Commission will have the same structure and functioning as the Secretaría de Función Pública and that there is a real risk that, like IFE (federal election board), the Commission can become captured by political parties. 
The chief auditor, Juan Manuel Portal (Auditor Superior de la Federación), issued a call for the Comission to have full autonomy in his comments at the RRC debate on Sept. 13. 
The proposal for the Commission includes the following elements, reports El Universal newspaper: An autonomous body with power over federal, state and municipal governments; made up of one President and four commissioners, all nominated by the President and confirmed by the Senate; a national body with 32 state offices. The commission will fight corruption of all degrees—from petty corruption to major scandals; the commission will “contemplate” sanctions for public officials; anonymous denunciations will be accepted and will form the basis for a mapping to create alerts about corruption; the Commission will initiate investigations and pass them to judges for analysis and sanction. Internal comptrollers’ offices will be maintained in each government agency; oversight agencies (fiscalías) in the Attorney General’s Office and the state attorneys general will be abolished; the career civil service is to be improved. The budget of Función Pública (about $1.3 billion) will be reassigned. 
IFAI: The proposal would grant constitutional autonomy to IFAI, expand the commissioners to 7 from 5 and give IFAI a mandate to act as the final review body on appeals brought by citizens of state-level transparency decisions. 
The EPN initiative was presented by the alliance of PRI and PVEM (Green Party) Senators on Set. 13. PRI Senate leader Emilio Gamboa said the proposal could be “enriched” by the respective legislative commissions. Already, some changes have been made: Pena Nieto’s text did not include the term “autonomous” and that term has been added; the Supreme Court has been excluded from transparency obligations; IFAI cannot exercise the faculties of review and attraction of cases (from states and branches of government) until the secondary legislation is approved (the deadline for this would presumably be 12 months after the initiative passes).
As you know, civil society and IFAI concerns about these proposals center on: 1) more commissioners could dilute IFAI; 2) the process and criteria for naming the new commissioners; 3) autonomy for IFAI. My report, “Summary of RRC Debate about the Transparency Initiatives presented by Pres.-elect Enrique Peña Nieto,” sent on Sept. 24 summarizes the CSO concerns.

In the last week, I heard another point of view from a respected transparency advocate. He says that there is a time bomb in the proposal on the table and it centers on the “reserve” (withholding) in the EPN proposal regarding national security information. Since the Supreme Court recently ruled that IFAI decisions (made in cases of misconduct by civil servants) are “inatacable” and cannot be appealed, the “reserva” challenges the definitive nature of IFAI decisions, and particularly so because “national security” can be defined so broadly that it takes in vast areas of public administration. This person also believes the argument that IFAI commissioners have a work overload is questionable since the commissioners have assistants and do not do all the work for each decision themselves.
PRD legislators support autonomy for IFAI although they have a separate proposal for the Institute.
Controlling contracting of government publicity: The proposal would create a national commission and 32 state commissions to certify the use of public funds for contracting government publicity (a longstanding practice in Mexican politics). In the view of one advocate, this proposal is not serious. What would be serious is a stance that says there will be no publicity purchased to advertise government actions unless and only if it is publicity in the public interest. Fundar and Article 19 have tracked government publicity; they are the ones to talk to about this for more in-depth analysis of the proposal. 
Calderón’s Labor Reform – transparency issues: Calderón used a new mechanism, “iniciativas preferentes”, which allow him as departing president to send two initiatives to congress which is then required to act within 30 days (30 days in each house, successively, from August to late October). The labor reform included several important transparency measures.
An overview: the labor reform was sent to the Chamber of Deputies on Sept. 1 when congress came back into session. The real goal of the reform was to legislate flexibility in hiring and firing, reward productivity and improve (slightly) labor tribunal procedures. The argument is that this will expand the offer of formal employment. Both PRI and Calderón’s PAN favor those measures. Another section of the draft law called for democratizing unions and making their expenses transparent. Specifically: the initiative proposes that union leaders would be elected and decisions taken by secret and universal vote. The initiative also calls for unions to report openly on how funds (many of which are transferred from the government to unions—especially notable is the huge transfer from the federal government to the teachers’ union) are spent. The Chamber of Deputies voted down the democracy and transparency measures, led by PRI. The draft bill has moved on to the Senate which must decide by Oct. 31. In the Senate, the PRI and PAN together command a strong majority; PRI requires the allied vote of another party in order to carry this bill. As one analyst wrote, “PAN, as always, thinks it is enough to introduce initiatives. It does not appear interested in defending them.” (Carlos Elizondo Mayer-Serra of CIDE, Reforma, Sept. 13, 2012.)
Calderón initiative – government accounting: Also on Sept. 1, Calderón presented the “preferential initiative” to standardize accounting methods across all three levels of government and to make transparent the spending of governors and mayors. This measure would limit how and how much debt state and local governments may contract. PAN will back this measure, and PRD legislators have expressed support for this measure to end discretion and opacity in public spending, particularly by governors and mayors. 
Commenting on the accounting and IFAI proposals, Mauricio Merino of Red por la Rendición de Cuentas, wrote, “Much more is needed so the battle to build a genuine system of accountability begins to bear fruit, the capture of posts and budgets still occurs..throughout the regime…not only among governments, but also parties, unions, banks, media.” (El Universal Sept. 12, 2012).
Transparency news items:
Pena Nieto has created on his webpage a tab to report on how the P$150 million available for his transition expenses are spent. He is also obliged by law to report on this spending on the IFAI site: (www.pot.gob.mx)
Calderón term and corruption: The Secretaría de Función Pública reports that the three federal agencies with the most SFP investigations for fraud and corruption are: Health Ministry; Housing fund of the public employees’ social security fund (ISSTE); National Housing Council (Conavi). Penal cases were filed involving corruption of P$333.38 million (Health); P$157.8 million (Conavi). The Ministry also reported that a modern, efficient system of government procurement is needed. 
Political parties and transparency: The Federal Electoral Tribunal (TEPJF) found on Sept. 10 that political parties may not appeal resolutions of the federal electoral board (IFE) relating to transparency and access to information. This expands on measures of the Ley Federal de Transparencia which does not consider political parties “sujetos obligados” as regards access to information.
The Auditoria Superior de la Federación denounced on Sept. 6 state governments for their failure to provide the national education ministry with a complete list of school teachers who are on leave or occupy the post of “comisionados.” This year, the ministry made payments to more than 13,000 commissioners. (El Universal, “ASF reprueba opacidad y maestros ‘aviadores’,” Sept. 7, 2012.
The Presidency reported on its spending during the Calderón term, of nearly US$1 billion. All federal agencies must submit a final accounting for the last six years by Nov. 30. (El Universal, “Los Pinos incrementa su gasto: report official”. Sept. 3, 2012)
Fundar reported the Calderón administration overspent in the line ítem “Comunicación Social y Publicidad Gubernamental” by twice the budgeted amount. Most of the overspending was caused by the Health Ministry; also Gobernación, Treasury and Tourism ministries overspent. (El Universal, “Gobierno gasta más en comunicación,” Aug. 31, 2012.)
Various news stories in August and September reported on how expensive it is for congress to maintain 42 “special commissions” and how little the commissions accomplish—indeed, how infrequently they meet.
  
