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Analysis: Mexico’s Election Tribunals and Transparency
	In the general election of July 1, 2012, Mexicans will elect a president and all members of the national congress (500 federal deputies and 128 senators). On the same day, voters in five states will choose governors, and local races will decide 1,000 mayors and state legislators. 
In the last two decades, Mexican legislators, officials and judges have built a set of three tribunals—the Federal Electoral Tribunal (IFE), the Tribunal Electoral del Poder Judicial de la Federación (TEPJF, popularly called “Trife”) and a unit in the Attorney General’s Office for prosecuting election crimes (Fiscalía Especializada para la Atención de Delitos Electorales, FEPADE)—charged with organizing, reviewing the conduct, deciding on grievances and verifying results of elections. The intent behind these institutions, and particularly the IFE, is to administer elections that make the vote outcome transparent and to create citizen confidence in the voting process. Honest elections is a longstanding citizen demand given that presidential elections considered fraudulent or irregular took place in 1910, 1929, 1940, 1952, 1988 and 2006, according to serious scholars.
	These election institutions are perceived by many political scientists, and by commissioners and leaders who have served in the tribunals, to have failed to work properly. Ub the acid test of the squeaker election of 2006, the institutions were found lacking. The IFE verification of the victory of Felipe Calderón with a margin of 0.56 percent of the vote is considered weak, and the demand of challenger Andrés Manuel López Obrador for a full recount was denied despite evidence of inconsistencies in a majority (64 percent) of the vote tallies from polling places. 
	The operations of IFE, Trife and the Attorney General’s election crimes unit shed light on how transparency institutions in Mexico evolve over time. This report focuses primarily on IFE.
Election Controversies Roiling Already
	The campaign season doesn’t begin formally until March 29, but in February controversies flared over election institutions and decisions. These controversies illustrate how the electoral institutions work, the need for these arbiters and the potential for mistrust and conflict over elections in Mexico.
	On Feb. 15, a new governor, Fausto Vallejo of PRI, takes office in Michoacán after winning in a tight race against Pres. Calderón’s sister, Luisa María. Vallejo was only able to assume the governorship because the federal electoral tribunal (Trife) validated his victory and rejected grievances filed by PAN and PRD claiming that television transmissions of the closing acts of the gubernatorial campaigns were inequitable and favored PRI. 
Late last month, PAN candidate Luisa María Calderón argued before Trife magistrates that the gubernatorial race should be annulled because of alleged influence of narcos in the outcome. Trife magistrates said that she did not make her case and lacked both signs and evidence of narco influence. Magistrates also noted that Calderón cited La Piedad, Michoacán, as an example of narco actions in the election  period (a PAN mayoral candidate was assassinated), and said that PAN candidates won the mayorship and local deputy posts there and L.M. Calderón took the lead in the gubernatorial race in that district. 
On Feb. 13, PRI’s president revealed that the government was about to replace the head of the electoral crimes unit, FEPADE, and called for a halt to the gradual weakening of institutions. The next day, the Attorney General announced the appointment of Imelda Calvillo Tello to head FEPADE, replacing Juan Luis Vargas, who had held the post for two years. PRD legislators and even some PAN congresspersons also denounced the move, saying it was the wrong time to remove an experienced person and that Calvillo Tello lacks experience in electoral affairs. 
Political parties are challenging IFE to clarify what activities are allowed between mid-February and March 29 when the campaign officially begins. IFE is seeking to ban all campaign activities for the time being in what is seen by analysts as an overbearing interpretation of the 2007 election reform which restricts access to radio and television time for candidates to prevent inequitable competition. IFE should get back to the basics of its mission by focusing on the essential tasks of oversight of campaign spending and enforcing restrictions on media time, in the view of political parties and analysts.  
Brief Overview: The Higher Electoral Tribunals
	The Tribunal Electoral del Poder Judicial de la Federación (TEPJF, or “Trife”) is the second and last deciding body on election grievances filed by IFE or by political parties. The TEPJF is made up of a Sala Superior, based in Mexico City, and five regional salas that correspond to five electoral districts in Mexico City, Guadalajara, Monterrey, Toluca and Xalapa. The magistrates of all the salas are elected by a two-thirds vote of the members of the Senate present at the time of the vote. The seven magistrates of the Sala Superior serve for a single, 10-year term, and the regional magistrates (three in each sala) are elected to an 8-year term and can be promoted to the Sala Superior. 
	Trife worked well through the 2000 election and up until 2003 when its composition was plural enough and the magistrates were good jurists. An outstanding example of a Trife decision came in 2002 when IFE demanded information on bank accounts of deposits to the Fox campaign. The National Banking and Securities Commission refused to violate banking secrecy; Trife backed up IFE and the financial information was released. 
The magistrates who took office since 2006 are not considered strong jurists, and their sentences have contained some contradictions. In the 2006 race, Trife declared 16 negative TV spots against López Obrador illegal after they had gone off of prime time and issued a poor argument, saying that dirt influences votes but is not deciding in a race. 
In recent years, Trife has become overreaching and litigious and micromanages elections. For example, Trife has returned decisions taken by IFE to the Instituto and ordered IFE to improve its decision. The tendency is for Trife to be engaged in overregulating the electoral process and, as a result, IFE is being forced to overregulate elections as well.
	The Attorney General’s Fiscalía Especializada para la Atención de Delitos Electorales (FEPADE) is perceived as a do-nothing agency. A political tips column says that 99 percent of the charges filed in the last two years were for altered voter registration cards and that the former fiscal, José Luis Vargas, met with national leaders of PRI in February asking their support to keep him in office. PRI president Pedro Joaquín Coldwell said on Feb. 15 that Vargas was fired because he didn’t go along with instructions to press for annulment of the Michoacán gubernatorial election that was narrowly lost by Calderón’s sister. Coldwell also said that Vargas proposed a pact between parties to not use the issue of organized crime in the context of elections. The government replaced Vargas this week with Imelda Calvillo, a former prosecutor who is inexperienced in the field of election crimes. 
	The election arbiters are held in high esteem by the Catholic Church (which is typically sympathetic to PAN for historical reasons) and international election observers, and these groups can use them to legitimize elections, according to Sergio Aguayo, Colegio de México scholar and founder of Alianza Cívica, an election monitoring NGO. 
The Role of IFE
	IFE organizes and administers the election process, and is responsible for ensuring that the playing field is fair and the vote is clean. The functions of the president plus eight counselors who make up the General Counsel of IFE include: overseeing production of the voter roll, enforcing spending limits in federal elections, deciding on complaints filed by political parties, oversight of the primary races within parties, determining how many presidential debates are to be held, monitoring campaign publicity to prevent negative campaigns and enforce the ban on government advertisements, running an exit poll of an adequate sample of voters, verifying the outcome of the race and announcing the result on election night. 
	IFE performs two functions that are vital for setting up clean elections in Mexico and which explain a large portion of the Instituto’s large budget. In 1991, IFE became responsible for creating the voter roll and issuing voter registration cards. (This was previously done by the Gobernación ministry.) IFE did not verify the voter roll, and in the mid-term election it was found to have been “shaved,” e.g., many credentialed voters were not on the registration list. In 1994, IFE created an all-new voter roll and credentials that included a photograph, and ever since complaints about the rolls have been minimized. IFE also supervises the organization of the “mesas,” or group of seven designated citizens, in charge of running the election and tallying the vote at each of more than 100,000 polling places. All citizens presiding at polling places receive training by IFE, and this function has prepared more than 1 million citizens for participation and civic life, says Cantú.
Over the years, then, IFE has built a strong record on running these nuts and bolts of elections. Recently, parties tend to use IFE as a stage for conflicts between each other. 
	Notable decisions by IFE in recent elections give an idea of the relevance of the institution. In 2000, then-candidate Vicente Fox requested to be allowed to put a photo of himself—flashing the V for victory sign—on the presidential ballot. IFE ruled that this would be unfair, and as a result no photos of candidates appeared on the ballot. In 2003, IFE levied a $98 million fine against PRI for channeling funds from the oil workers union to the PRI presidential campaign in 2000, a scandal known as Pemexgate. (It took PRI seven years to pay off the fine.) Also in 2003, IFE found that PAN’s equivalent of a PAC, “Amigos de Fox”, had raised funds from American companies and Mexicans abroad, and fined PAN and its coalition partner, the Green Party, $48 million for failure to disclose about $8 million in contributions which brought spending above the legal limit. These bold actions later led to appeals filed with the Trife, but the fines stood.
	IFE underwent a major reform in 2007-08 as part of a broader legal and constitutional electoral reform. The 2012 race is the first federal election that will be held under the new rules created in late 2007 which, in large part, were called for due to the bitter disputes in 2006 over unfair campaign ads and the demand for a full vote recount.  
A number of important advances were approved in the reform, according to Jesús Cantú (IFE counselor, 1996-2002). These include: raising the right to reply to Constitutional rank (although regulations for this have not yet been written); eliminating banking secrecy (and trust and fiscal secrecy) for purposes of oversight of funding sources of political parties; a staggered schedule for renewal of IFE counselors and Trife magistrates; explicit recognition of the possibility of declaring the presidential election invalid and reducing the presidential campaign period to three months.
	Negative aspects are that the reform shields political parties from standard transparency practices, narrows the possibilities of entry for new political forces, protects national leaders and legalizes opacity. Questionable effects of the 2007 reform include: protecting information of parties from scrutiny of authorities and citizens, assuring high levels of public financing to parties and free access to Gobernación ministry electronic media and restricting opportunities for new political forces to obtain party registration which, in effect, preserves the privileges of registered political parties.[footnoteRef:1] The reform restricts transparency about political parties by creating a new category of information—información no pública—which preserves the secrecy of party deliberations, strategies and campaigns, polls commissioned by parties and private and personal information relating to leaders, pre-candidates and candidates. While such information would be eligible under the law for being reserved, nonetheless reserved information would have to be released at a later date. The category of “información no pública” is not subject to disclosure, and is unconstitutional, in the view of Cantú. The reform preserves privileges for registered parties through these and other measures, and particularly for the three dominant parties. An obvious example is the procedure for registering new parties which, since 2007, only allows political groupings to apply for registration once every six years (in the six months following the presidential election).  [1:  	The three leading parties—PAN, PRI and PRD—have won, combined, more than 90 percent of the votes in the last seven federal elections since 1988 (although their numbers dipped slightly to 87.43 percent in 1988). However, the number of Mexicans who do not identify themselves with a party is about 40 percent of voters, and the percentage of voters who consider themselves independent or non-partisan rose from 35 percent in 2000 to 41 percent in 2006, according to a study by Alejandro Moreno y Patricia Méndez based on Reforma newspaper’s pre-election and exit polls during the last two federal elections.] 

A comptroller, named by the Chamber of Deputies, was established within IFE by the reform, and he or she controls funds, has oversight of all IFE employees and executives and decides the merit and processing of complaints against IFE staff. This measure appears to create more accountability. However, it puts IFE counselors in the position of government functionaries, so the measure can limit their independence, inhibiting them from making a public denunciation of anomalies or adopting a position contrary to that of the president of their election arbiter, says CIDE political scientist José Antonio Crespo, an expert on IFE. 
Another lack in the reform is the failure to provide adequate financial autonomy to IFE, says UNAM political scientist John Ackerman. The IFE budget is determined each year by the Chamber of Deputies, putting the agency in the position of lobbying for funds and creating opportunities for political parties that have been fined or sanctioned by IFE to punish the Instituto. According to Ackerman, the years in which parties have suffered the largest sanctions are also the years when IFE’s funding suffered the most severe cutbacks. 
A Politicized IFE
	The current counselors who make up the General Counsel of IFE are aligned with the three principal parties: three are PAN, three are PRI, and three are PRD. The only way to fill the three counselors’ slots which had been vacant for more than a year was through a compromise in the Chamber of Deputies whereby the deputies agreed to back a slate in which each party named one of its own. The PRI-backed counselors are considered the most partisan; the PAN-supported counselors are not party militants but are close to PAN thinking and the PRD-leaning counselors do not have a firm partisan identity and no direct link to the party. The president of the general counsel, Leonardo Valdéz, is considered a PRD sympathizer. This partisan compromise is considered unavoidable by Federico Estevez, an ITAM political scientist. If the parties don’t have a role in IFE, they do not trust the Instituto’s decision, he says. The newly named counselors are expected to help keep party pettiness out of the debate and decisions of IFE. Small parties have no voice in IFE. 
	The current composition of the General Counsel can be considered an improvement over the make-up of IFE in 2003 when PAN and PRI reached an agreement that all nine counselors would be replaced. PRD refused to go along with this, dialogue broke down and the PRD nominees as counselors were rejected. PRD withdrew from IFE in 2003. PAN and PRI reached a pact creating a General Counsel that was split 4/5, and PRD had no say in the rulings on the tight 2006 election.	
A Less-Respected IFE
Confidence in IFE has slumped in the past decade. The historic defeat of the 71-year state-party regime in 2000 with the victory of Vicente Fox was hailed as a triumph of a clean vote and a transparent election process managed by a successful, indeed outstanding, IFE. Following that vote, in 2003, public opinion of IFE reached an all-time high with 53 percent of the population expressing “great confidence” in the election board. Today, confidence in IFE is even lower than after the divisive 2006 presidential contest. Only 19 percent of Mexicans in 2012 express “great confidence” in IFE, and 47 percent express “little or no confidence” in the election board, according to the reputable Mitofsky polling agency.
Election 2012: Drug Money and Invalidation 
	The issues of greatest concern in running the 2012 election are the potential for drug money to enter into and decide campaigns and circumstances that could call for the annulment or invalidation of the presidential election.   
Organized Crime and the Vote
On Feb. 8, IFE approved measures to shield the elections against penetration by organized crime. The agreement stipulates that political parties must verify that their candidates have no ties with criminal groups and also must “redouble” supervision of resources used in campaigns and disclose to society the information on campaign funds. Parties are also required under the agreement to turn over to IFE a list of their militants who could be contacted by criminals, to report suspicious situations and request security measures.
One month before this decision, PRI had submitted to IFE a set of proposals to shield the elections, and two weeks ago, PAN presented its proposals which included requirements that candidates take examinations for drug use. IFE will be responsible for providing guidance to parties about how to implement the measures it approved. 
Controlling the source of money and resources that enter campaigns is considered impossible by analysts. Parties are responsible for disclosing and reporting to IFE which candidates received how much money and how it was spent. However, candidates raise additional money on their own since their party may not distribute funds equally between all 300 electoral districts. Presumably, candidates would have to report on their additional funds. In-kind contributions, such as T-shirts with the candidates’ name or use of hotel rooms or access to private airplanes, are a favorite form of contribution, are hard to trace and value and are easily kept undisclosed. 
IFE would make statements on the presence of drug money in campaigns if it had knowledge of this, academics predict. Such irregularities could be denounced, and IFE could be forced to make a ruling. But, IFE could probably do no more than exhort the campaigns to be clean. The other two electoral tribunals—Trife and the Attorney General’s Office for electoral crimes—would probably have to become involved in cases of illegal funding that is brought to light. Trife would have to receive a complaint filed by IFE in order to act, or the electoral crimes office would have to undertake an investigation. The newly appointed head of the crimes unit has no experience in this field.
	Organized crime could exercise influence in the campaigns by a series of other means such as killing candidates, intimidating candidates and driving them out of races (this occurred in many mayoral races in Michoacán this year, according to reports) and creating conditions that make voters fearful of turning up at the polls. It is not yet clear how the election arbiters might deal with incidents of this sort.
Annulment
A worst-case scenario in 2012 would be an election in which voting irregularities are so widespread that the election could be declared invalid, e.g., annulled. The elections for president, and federal senators and deputies, can be annulled by a decision of the federal election court, or Trife. The causes for annulling the presidential race are: when there are irregularities in at least 25 percent of the voting places (casillas), when 25 percent or more casillas were not installed so did not receive votes and when the winning candidate is ineligible for office. (Trife has annulled at least one election in the past, the 2000 governor’s election in Tabasco. The federal congress named the new governor.)
Irregularities could occur at 25 percent or more voting places under two scenarios: vote tally sheets that don’t add up or match the number of registered voters at one-quarter of the polling places (this occurred in 2006); and actions by organized crime that block or inhibit voting. An important proviso is the practices of TEPJF whereby it only annuls those casillas where the irregularity in the vote count changes the winner at that polling place. 
In the 2006 presidential election, 64 percent of all vote tally sheets (actas) showed inconsistencies. PRD argued that the irregularities, taken together nationwide, exceeded the margin of 234,000 votes that was recognized in favor of Felipe Calderón. IFE agreed to open 2.5 percent of the ballot boxes (it could have justified opening many more but it erased from a memo one of the legal causes for opening ballot boxes), and Trife applied a narrow criterion and so authorized recounts of only 11 percent of the ballot boxes; this left 50 percent of actas with unjustified inconsistencies which were never reviewed by doing a recount. CIDE academic José Antonio Crespo reviewed tallies in half of the districts with irregularities that were not re-opened and applied the same criteria as the Trife magistrates used in their recount. His findings are: there were 320,000 irregular votes in the actas of the districts reviewed; the irregular votes exceed the winning margin for Calderón; therefore, it is not possible to know who won the 2006 presidential race. Crespo, whose study is widely considered the most reliable and exhaustive source on this issue, says that a complete recount would have had to be done to avoid annulling the election, and that in the end Calderón could have proven he won.
SCENARIOS 2012: Voting Outcomes
	The most desirable outcome in the 2012 presidential race would be one where the winning candidate leads with an ample margin. Vicente Fox won with a 7-point margin in 2000, so ample a lead that there was no way PRI could reverse the result with shenanigans overnight. Victory was declared at 8 pm by IFE (based on the overwhelming advantage of Fox in IFE’s exit polls) and immediately thereafter was affirmed by then President Ernesto Zedillo in a move that pre-empted any possible attempts by PRI to manipulate the outcome (as seemed to happen in the 1988 contest). PRI’s reflexes were slow the night Fox won, and the party waited until late for its candidate to give a concession speech, so Zedillo’s speech made the Fox victory a closed case. A scenario like the Fox victory is firmly fixed in the minds of all political parties in Mexico, and is the goal they are shooting for. 
	The strong lead enjoyed by PRI candidate Enrique Peña Nieto holds out the promise for PRI of winning the presidency back from PAN and winning it clean and uncontested. In recent months, the 20-point-plus lead of Peña Nieto has begun to shrink, but still 56% of those surveyed believe PRI will win the presidency. This week’s Mitofsky poll shows Peña Nieto with 40%, PAN candidate Josefina Vázquez Mota with 24% and PRD’s Andrés Manuel López Obrador with 18%; and 17% of voters declare no preference. If these numbers remain similar, PRI will win the presidency in ideal conditions and the opposition has no case for contesting the outcome. 
	There are initial signs that the public will elect a divided congress. Polls at this early stage show that the vote for the 500-seat Chamber of Deputies will split with 35% going to PRI, 20% to PAN and 16% to PRD. If president with a divided congress, Peña Nieto will lobby for his “governability” proposal which would give additional voting clout to the leading minority such that it controls a majority. 
Abstention runs high in Mexico where the vote is voluntary, and there are signs it is increasing. In the 2000 presidential race, voter turnout was nearly 64 percent of eligible voters, and in 2006, this number slipped to 59 percent. Clearly, whichever party convinces citizens to go to the polls could become a strong challenger. Candidates for deputy and senator are yet to be named and the presidential race doesn’t open officially until late March, so it is early to make predictions.
The Electoral Reform that Is Needed 
	A new reform is needed in the opinion of former IFE counselor Jesús Cantú, one that would build a democratic electoral system centered on citizens and not political parties. “The axis of electoral reforms in Mexico has never been democratization of the electoral system but rather a controlled liberalization aimed at avoiding social unrest through incorporating new political forces into the system, always with a view to maintaining control of the organization of the processes,” writes Cantú. 
	A reform is needed that would foster citizen empowerment and decentralization of organization of election processes. Full recognition of rights of citizens would allow individuals to question the constitutionality of election laws and to file complaints to assure a free vote, free of any intention of manipulation, a clean election with no irregularities or suspicions and full exercise of citizens’ rights. Finally, reforms to permit reelection of state and federal legislators and town mayors would grant citizens the ability to ratify or oust elected officials, creating an accountability mechanism that is prohibited in Mexico. 
What Civil Society Could Do 
	Close observers of IFE, Trife and elections in Mexico believe that civil society actors can play a number of roles to help insure that elections are conducted fairly. In the past, NGOs, partisan groups and some opinion leaders tried to mold public opinion vis-à-vis the selection process for naming the IFE counselors. This met with little success. While focusing on the selection of counselors can be appropriate, civil society has little influence at the margin and could the organizations could be harmed by backing candidates who would be partisan or backed by political blocs. 
Citizen groups could monitor both IFE and Trife to detect partisan influences in their decisions. The bureaucracy of IFE and the selection of directors of operational divisions could be a fruitful area for monitoring by civil society. The experience and professionalism of the IFE bureaucracy and the capability and honesty of civil servants in the Instituto are important to proper conduct of elections. 
	Civil society has not sought honorary status in IFE committees or at sessions when issues of citizen rights are debated. This could be a creative way for civil society to influence the outcome of policy debates in IFE, and would avoid the problem of civil society establishing a permanent presence in an organization that is now so dominated by partisan politics.  
	Another relevant activity for citizens could be to verify and watchdog the voter rolls. It is known that some areas of the country are under-registered and others are over-registered (this means more people are registered than there are voting adults, and this is because the rolls are not cleared of voters who have moved or are deceased and because some names on the rolls may be made up). 
	Some citizen groups, especially those run by older people, will be swayed by their lifelong experience of PRI-dominated elections and will want to focus on preventing vote fraud and coercion of voters. Other, “younger” NGOs will be more adapted to the pluralistic politics of today. They will be aware that the more widespread or influential practice for swinging the vote today is neither fraud nor coercion but rather buying the vote.[footnoteRef:2] They could focus their efforts on monitoring vote-buying.  [2: Wayne Cornelius of University of California at San Diego estimated that the percentage of voters exposed to coercion and/or vote-buying in the federal races of 2000 varied from 4.7% to 11% and up to 26%, depending on which of several reliable exit polls were used. ] 

	Given the widespread concern about organized crime influencing, buying or impeding the vote, it can be expected that citizen election observation efforts will design tactics for monitoring these developments. Presumably, citizen watchdogs will also use technologies that are successfully used in Mexico (ranging from SMS on cellphones to social media) to provide instantaneous reporting on such incidents. 
	A new form of accountability is being applied in the 2012 election in the form of social media which will be influential in informing the public about the races and in gathering reporting on voting irregularities. Candidate Peña Nieto already took a beating when a friend of his daughter’s tweeted derogatory remarks about lower class Mexicans. The uproar on Twitter was so loud and fast that Peña Nieto had to tweet an apology. Animal Político, an online newspaper, is already recruiting “citizen reporters” to be part of its team, dubbed “Todos los Ojos,” that will file news all day from all over the country. 
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