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Analysis: The Transparency and Accountability Agenda in the Presidential Election and Transition Period
Transparency in the Next Administration 
The most likely outcome of the July presidential election holds out the most worrisome scenario for transparency and accountability in the view of advocates. Enrique Peña Nieto of PRI holds a double-digit lead over contenders Josefina Vásquez Mota of PAN and Andrés Manuel López Obrador of PRD and other leftist parties. It is plausible that Peña Nieto could win with a PRI majority in both houses of congress. This result would create an impasse for an agenda of transparency and accountability, advocates say. The Peña Nieto program promises to create a National Anti-Corruption Commission and disclose the property holdings of the president and senior federal officials as part of the program for “efficient government”. However, broader commitments to transparency, accountability and human rights are not yet apparent on the agenda which focuses on the economy and promoting growth. The state of Mexico, where Peña  Nieto was governor during six years until last September, is considered to have a poor record for transparency.
In case, as seems possible, Mexicans split their votes for Deputies and Senators and the president-elect lacks a majority in the houses of congress, Peña Nieto has a formula for achieving “stable majorities”: grant overrepresentation to the party that carried the most votes and reduce the Chamber of Deputies by 100 seats (from 500). If this formula were applied to the 2009 mid-term election in which PRI made a strong comeback and won 39 percent of the vote, then PRI would end up with 56 percent of deputy seats. A similar scenario could be envisioned for the national race in July.
The conventional logic of PRI governments has emphasized growth, a means of gaining legitimacy, while moving slowly on building democratic institutions and citizen participation. In fact, the PRI tradition of fostering corporatist organizations and clientilism has held back development of citizen autonomy and advocacy. PRI lacks a record of developing relationships with civil society, and PRI governors do not understand that civil society organizations can evaluate them. Another concern among some advocates is that a PRI administration might reduce social spending.

The best-case scenario that can be envisioned at this time with a PRI administration would be that Peña Nieto and top deputies, such as Manlio Fabio Beltrones (who will be coordinator of the Chamber of Deputies), put their weight behind a transparency agenda. Significant victories in a civil society agenda have been achieved when (and only when) PRI leadership took up the cause. For example, the penal reform languished under former Pres. Fox and regained momentum and was approved after PRI Deputy César Camacho adopted and defended it.  Similarly, the constitutional human rights reform, a work 12 years in the making, was passed when PRI Senator Pedro Joaquín Coldwell assumed a leadership role in favor of it. Beltrones, a talented politician, former governor and former undersecretary of Gobernación with a tarnished reputation to overcome (a 1994 US drug intelligence assessment alleged that as governor he protected drug shipments) is recasting his image as a modernizer. Some leaders of civil society organizations believe he could exercise his leadership in favor of guarantees and a more modern system of government and justice and become an effective ally.
In the unlikely scenario of a PAN or PRD administration, opportunities for strengthening transparency might be better, although civil society is also critical of the performance of these two parties in transparency and accountability. A PAN administration would have a link to the antecedent under Pres. Calderón of dialogue with civil society organizations and the Sicilia-led peace movement around citizen security issues. Some transparency leaders believe that Calderón opened significant spaces for interlocution of civil society while others are frustrated with the results. It is not to be assumed that a PAN administration would follow this example. The chances of a PRD victory are remote, and the PRD stance on relating to civil society is not clear at this time. In Congress, PRD legislators have been allies of many civil society agendas.
This report summarizes the strategy of transparency and accountability organizations during the presidential campaign and the transition period and discusses opportunities for transparency and accountability agendas now and in coming months.  
Election and transition strategies of transparency organizations
Risks to transparency swirl around the election process. The ongoing, enormous federal transfers to states (89% percent of states’ revenues comes from the federal government) are not monitored. State governors, who have amassed enormous power since the break-up of PRI hegemony, control the transfers and can exercise discretion in allocating the funds. Programs that are susceptible to use for electoral programs include subsidies, programs lacking incentives or specific goals and programs with a low level of performance. Citivox and Gesoc are working to develop ways for citizens to participate in monitoring public spending in specific localities.
Several organizations, including Article 19 and México Evalúa, will present a transparency agenda to presidential candidates and seek to obtain their commitment to the right to information, access to information and transparency. Article 19 intends to monitor the cost of candidates’ advertising. In May, México Evalúa will release its agenda for 2012-18 based on findings from its forthcoming study using the IDB’s Índice para la Medición de la Institucionalidad contra la Corrupción (IMIC); later, the agenda will also be presented to state governments.
The Red por la Rendición de Cuentas (RRC), a grouping of 60 transparency organizations covering 20 states that includes government agencies and IFAI, is taking a different approach to the election period. After meeting privately with leaders of political parties, on March 23, the Red presented its comprehensive proposal for a national system of accountability to leaders of political parties at a public event. The national presidents of PAN and PRD and a high-ranking Senator designated by PRI’s president attended; all endorsed the proposal. No formal commitments are expected from parties since the Red will continue to perfect the proposal.
The RRC proposal aims to overcome what it has diagnosed as “fragmentation” that pervades every aspect of accountability in Mexico, including fragmentation in institutions and management systems, and social accountability and lack of definition in the law. The proposal for a system of accountability includes: coordinating accountability institutions, constitutional autonomy for IFAI, the attorney general’s office (ministerio público) and the Auditoría Superior de la Federación, creating a specialized prosectuor’s office to investigate misuse of public funds, aligning transparency and archive laws in the states, harmonized public accounting, professional civil service careers including evaluations of staff and creation of a budget office in the Chamber of Deputies. RRC also proposes increasing the oversight faculties of the Chamber of Deputies, modifying budget and administrative procedures so that audits and evaluations precede and inform budget allocation decisions, and a host of measures to promote citizen participation including creation of voluntary citizen councils to oversee public spending, especially in the areas of human rights and social rights guaranteed in the Constitution. (The proposal: http://rendiciondecuentas.org.mx/pdf/propuesta_rrc.pdf)  
The purpose of presenting the proposal to political parties rather than to presidential candidates is to keep the RRC agenda out of the election process and to raise the issue of accountability with parties because of their role in forming politicians and bureaucrats. RRC intends to spend coming months developing media coverage for its proposal and familiarizing key actors in eight or nine states with the proposal. Feedback from state transparency organizations and civil society nationwide are expected to add a focus on municipal and metropolitan accountability the proposal which would later be presented to legislators.
The Instituto Mexicano para la Competitividad (IMCO) plans to hold a one-on-one meeting with each of the three leading candidates and present 10 policy proposals to them and ask the candidates to speak to these points. 
On March 28, Gesoc, México Evalúa, CIDAC and IMCO presented the first request by civil society in recent history to the Auditoría Superior de la Federación (the Mexican equivalent of the GAO) requesting an audit of the impact of government energy subsidies (gasoline, electricity, diesel, gas). Maintaining the subsidies is a plank of the López Obrador platform, and the request for the audit is intended to depoliticize the debate about the subsidies. 
Other organizations, such as Fundar, plan to focus their advocacy efforts on the post-election stage, cultivating relationships with members of the president’s transition team including designers of the administration’s 6-year national development plan. Citizen participation in national development planning is included in provisions of Articles 20 and 28 of the Constitution. Once the make-up of congress and congressional committees become known in July, civil society can develop plans for working with the legislature. 
Opportunities for Transparency and Accountability in Mexico
Mexico has created good, even model, institutions in transparency and access to information, particularly IFAI. The Auditoría Superior de la Federación (ASF, a Mexican GAO) does a sound job of reviewing government spending, and CONEVAL (Consejo Nacional de Evaluación de la Política de Desarrollo Social) performs high quality evaluations of social programs, and is now working with civil society and government agencies to create an alliance so that its information can be better used. With Transparencia Mexicana and the UNDP, Coneval will create an inventory of the full range of federal and state social programs including many that are not defined in the law. These institutions are leaders among the many pieces in place in Mexico for transparency and accountability, but their work is not yet coordinated to create a well-geared transparency machine.
Open Government Partnership and Open Data are seen by civil society and transparency agencies as forces that will expand and upgrade transparency in Mexican institutions. The leadership of Fundar’s Haydée Pérez at the executive secretariat of OGP is considered very constructive. Government is developing new standards of how to provide information, and cases of good practices of socially useful information are emerging.  Coneval and Transparencia Mexicana are producing a catalogue of social programs in the logic of OGP and Open Data, and will take advances of it to the Brasília meeting of OGP and hope to have the work completed in time for the September OGP meeting in London.
Mexico has advanced enough in transparency that access to information is not considered a major problem. In general, few sanctions and consequences have arisen from access to information, and civil society has ended up doing the work of government in putting public information in order and creating a narrative.  Transparency per se has lost dynamism, according to activists. Today, pressing for accountability mobilizes advocates to a greater extent because of its potential impact on improving public policy.  The Red por la Rendición de Cuentas has become a strong node of activism on accountability, and members of the Red believe that it has strong possibilities of reaching its goals. Some activists believe the timing is perfect for winning approval of an accountability law. In this sense, it would be best if CIDE acts fast in this dynamic moment and the Red avoids becoming entrenched as an organization. Because the Red is housed in CIDE, it is has an image of being neutral and highly professional, and has a degree of direction that can be lacking in other networks which have no hierarchy. (Other networks, such as Gastar Mejor, have started out with strong momentum, launched their first initiatives and a web page, and lost dynamism when the hosting organization—in this case a business chamber research body—pulled out and NGOs lacked the resources to take on leadership.)  
The dialogue of the Mexico City government and civil society aimed at making social programs transparent (Mesas de Diálogo por la Transparencia) will be continued in the next municipal government elected on July 1. Equipo Pueblo, will lead the upcoming Mesas on housing and education.
Experiences of participatory monitoring coordinated by Transparencia Mexicana show the possibilities for transparency to mobilize citizen activism. Last year, Transparencia Mexicana organized 10,000 parents of children attending day care to review the alarm and evacuation systems at the centers. Mothers enrolled in the social security system were recruited, came in groups of 200 and ranked the emergency procedures; this led to the closing of 14 centers and demands to upgrade safety procedures at other centers. The government of Oaxaca state has invited Transparencia Mexicana to organize citizen monitoring of prices charged by water trucks. Citizens will report prices with SMS messages, the prices will be posted on the web and, since water distribution is a state concession, it is expected the monitoring will serve to regulate prices and stop the practice of bribing drivers to get service to neighborhoods.
Mexico is a signatory of OAS, OECD and UN anticorruption conventions, and in March put some teeth into combatting bribes for public contracts. The Chamber of Deputies approved the Federal Anticorruption Law on Public Contracts (previously passed by the Senate) and raised the penalties for bribing, trafficking of influence and presenting false information to multi-million-dollar fines for companies and disqualification from public service that could extend to 10 years. 
Through OECD cooperation, Mexico has implemented best practices to prevent collusion in government acquisitions. Reverse auctions have been introduced at the government’s five largest purchasers, including Pemex and the social security administration (IMSS). At IMSS, the procedures have saved the agency close to $4 billion since 2007.
On April 5, the OECD announced that Mexico has passed the first phase of a peer review aimed at combatting tax evasion by evaluating whether national laws allow transparency and international exchange of tax information. The report cited Mexico’s strong legal framework for making available banking information and ownership and accounting information for companies and partnerships, and noted that information is not always available on foreign trusts managed in Mexico or with a trustee resident in Mexico. A second-phase peer review of Mexico is set for the second half of 2013.
Recent Lapses, Resistances and Challenges to Transparency
The process in March for selecting the five commissioners for InfoDF, the Mexico City transparency organization, was opaque and closed to citizen participation, resulted in choosing poorly qualified commissioners and an all-male commission. The Colectivo por la Transparencia issued a statement on April 4 criticizing 10 inconsistencies in the process. InfoDF has been recognized as the best state-level transparency organization in Mexico, so this faulty process sets a poor example and could signal a deterioration of InfoDF in the future.
Pres. Calderón’s nominee for the commissioner vacancy at IFAI, Gerardo Laveaga, is rejected by civil society (Colectivo por la Transparencia and México Infórmate) on the grounds that Laveaga is close to Calderón and lacks autonomy required for the job. Laveaga opposed reforms to the penal code in 2009 that would have allowed disclosure of preliminary investigations district attorneys; in the end, all preliminary investigations were given the status of “reserved” under the law. Confirmation or rejection of the nominee is decided by the Senate which has until mid-April to object to the proposed candidate. In that case, Calderón would have to present a different nominee.
Civil society advocates object to selection processes which favor political factors in naming commissioners to IFAI and InfoDF, arguing that the process erodes autonomy of the organizations. The appointment of three commissioners to the electoral tribunal IFE in 2011 was notable; after more than a year with the seats vacant, congress finally reached agreement in which each leading party advanced one candidate who was named. A different opinion is held by a prominent figure in Mexican transparency. At a recent RRC event, José Woldenberg, former president of IFE, defended the role of legislatures in appointing commissioners to transparency organizations. He suggested that legislatures could apply technical examinations to nominees for transparency agencies.
Security remains an area resistant to transparency, and no change is expected during the Calderón term in the federal penal code which reserves all information from preliminary criminal investigations.
In areas where drug-trafficking organizations are a strong presence or influence, participation in public affairs is restricted because of fear. Similarly, in conflictive areas of the country, citizens fear having officials know they are seeking information; some information requests are filed under made-up names.
A law in Campeche state allows public servants to appeal decisions of the state transparency commission. The recent Supreme Court decision declaring IFAI resolutions as irreversible sends a clear message that would invalidate the Campeche law. A final decision about the constitutionality of the Campeche law is pending in the Court, and if the decision orders the Campeche legislature to modify its law, this would prevent other states from allowing challenges to transparency resolutions.
The national congress and state legislatures are highly resistant to transparency. Except for Fundar, there are no civil society organizations in Mexico focused on legislative transparency. The latest bulletin of Colectivo por la Transparencia highlights this as an area for attention. With Fundar participation in the Red Latinoamericana por la Transparencia Legislativa, Mexico has been evaluated as the least transparent of five Latin American countries  in revealing assets of law-makers, a good example of disclosure of congressional spending on staff, inventory and offices and lacking in standards on lobbying. 

The whistleblower initiative in congress has not passed, and law-makers need to be pressed to make their declaration of assets public. Law-makers feel that they represent the public and since they were elected their accountability obligations end there even though there is no reelection in Mexico. The immediate challenge for civil society, according to Fundar, is to build a small group of organizations to focus on legislative transparency and have this group in place by the time the new congress takes office in September.
The Chamber of Deputies in late March named the first three commissioners to fill its Consejo de Transparencia (which had been vacant since its creation three years ago).  It will be the first public agency to facilitate access to information in the legislature; the Senate has yet to create an analogous body. The commissioners were proposed and appointed by the Chamber’s political coordination body (Junta de Coordinación Política) and were named by political parties in a process that Fundar believes creates a conflict of interest for the commissioners and strips the body of independence. Of those named, two are considered qualified by Fundar and one lacks expertise in the field and was rumored to be accused of violating transparency regulations. An obstacle to access of information was written into Council regulations which now require that appeal requests must be presented in person instead of via internet as in the past. This Council needs a new design and independent appointees as well as directives on classification and declassification of information and organization of archives, according to Fundar. 
Business interests user their clout to resist transparency. In April 2011, proposed reforms to the Transparency and Access to Information law would have allowed IFAI to order the disclosure of reserved and confidential information. Two powerful confederations—the Consejo Coordinador Empresarial and the industry chamber, Concamin—wrote the commissions of justice, treasury and public function (comptroller) in the Chamber of Deputies to say that the proposals violated banking secrecy. At stake was over $6 billion in taxes that the finance ministry had ruled were unrecoverable. The reforms did not pass. Businesses are able to use lobbies which have proliferated since the PRI lost control of congress in 1997.
Access to information is resisted in other quarters. Many state-level transparency commissions have limited independence because state legislatures choose commissioners who will protect the interests of governors. Legislators are reducing funding of state commissions. Civil society pressure to evaluate school teachers as a means of upgrading education is strongly resisted by teachers. A leading motive for the teachers’ union resistance stems from concern about whether the test results will be publicly released and how the information will be used.
Strengthening institutions
Even a strong institution such as IFAI requires reinforcement. Above all, IFAI needs to be granted autonomy, a move that will require a constitutional reform. IFAI is mandated to create performance indicators, and civil society could work with IFAI to develop the indicators.
Other institutions exist but have not functioned well. The comptroller’s office (Secretaría de Función Pública) never defined a real purpose and has never issued a sanction in its 30-year history. 
At the state and municipal levels, transparency institutions and procedures are much weaker than at the federal level, and monitoring of them is spotty.  The México Infórmate network is documenting opacity of state congresses, and Iniciativa Sinaloa monitors expenses and trips of state legislators and works to detect lobbying interests behind the law-makers. 
A broad doubt or critique among academics and practitioners about Mexico’s transparency institutions stems from the country’s system of federalism. Each of the 31 states plus Mexico City has its own transparency commission, auditing authority and archival agency. Laws, auditing systems and archives are not harmonized. These institutions would be the minimal bases for a system of accountability. RRC is debating how to resolve these problems and how to make its accountability proposal one that could be translated to states and municipalities. 
Opportunities for Civil Society 
The agendas presented by civil society to presidential candidates can be pursued with authorities after the election. Mexico’s five-month transition period offers a long stretch for developing good working relationships with the incoming government. 
Once the new congress is in place and after it has approved the 2013 budget in November, civil society could begin pressing for initiatives that require congressional approval. Many other activities can be advanced at any time within the OGP and Open Data framework, strategic litigation can be initiated taking advantage of the human rights reform and the RRC will deepen its accountability proposal for presenting to the new government. 
Civil society groups mentioned a number of areas needing action now and under a new administration. Citizens and journalists across the country need to become more aware of how to use public information requests. This is particularly true in the states; the majority of information requests still originate in Mexico City. Reporters and directors of media have few incentives to use the law or to engage in investigative journalism. Journalists require training in what information to request and IFAI should be more active in disseminating information about areas of information that are available, say some activists. IFAI and civil society have provided training for reporters in Sinaloa and other states. 
The experience of IFAI and the 32 state commissions could be mapped to diagnose good practices and lapses. Civil society networks could carry out the mapping. 
Supreme Court decisions number over 40 per week, and civil society is interested in creating a systematized data base on the decisions.
Municipal planning institutes might be used as vehicles for incorporating citizen participation in neighborhood development.
Establishing systems of transparency and accountability requires continuity. In Mexico, creating continuity of policies will ultimately require a political reform that allows reelection of mayors and members of congress representatives.
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